Consent 11/13/2007 ltem #10

SEMINOLE COUNTY GOVERNMENT
AGENDA MEMORANDUM

SUBJECT: Settlement Agreement with PBS&J

DEPARTMENT: Administrative Services DIVISION: Purchasing and Contracts
AUTHORIZED BY: Frank Raymond CONTACT: Bob Hunter EXT: 7119
MOTION/RECOMMENDATION:

Approve the Settlement Agreement with PBS&J of Orlando, Florida to provide reimbursement
to the County in the amount of $253,892.63.

County-wide Ray Hooper

BACKGROUND:

Seminole County was overcharged by PBS&J under executed Agreements due to incorrect
reporting of PBS&J's overhead rate from January 1, 2000 through July 1, 2006. During this
period, the overcharges amounted to $223,744.17. In turn, PBS&J has recognized this
overpayment and has applied compounded interest at the rate of 4% per year for a total
interest repayment of $30,148.46 over the seven year period. The total reimbursement
provided to the County by PBS&J is in the amount of $253,892.63.

The Settlement Agreement as prepared by PBS&J, requests the County's release from all
claims and a covenant not to pursue litigation against PBS&J. The Settlement Agreement has
been reviewed by the County Attorney's Office and is attached as backup to this Agenda ltem.
In addition, the Settlement Agreement includes a detailed spreadsheet listing the affected
County Agreements and associated over-payments.

STAFF RECOMMENDATION:
Staff recommends that the Board approve the Settlement Agreement with PBS&J of Orlando,
Florida to provide reimbursement to the County in the amount of $253,892.63.

ATTACHMENTS:

1. Settlement Agreement with PBS&J

Additionally Reviewed By:
V County Attorney Review ( Matthew Minter )




SETTLEMENT AGREEMENT AND MUTUAL RELEASE

This Settlement Agreement and Mutual Release (hereinafter “Agreement”) is

made and entered into this day of , 2007 by and between Post,

Buckley, Schuh & Jernigan, Inc, (PBS&J) and Seminole County, hereinafter collectively

referred to as (the “Parties™).
RECITALS

A. On or around January 2000 through July 1, 2606, Seminole County was
overcharged by PBS&J due to the incorrect reporting of PBS&J's
overhead rate (hereinafter referred to as the “Overcharge™). The list of
contracts is attached as Exhibit “A.”

B. Upon the terms and conditions set forth herein, PBS&J agrees to
reimburse Seminole County for overcharges that occurred between
January 1, 2000 and July 1, 2006 when an approved overhead rate was
established.

C. The Parties now desire to enter into an Agreement, in order to settle and
discharge, among Other things, any and all claims that are the subject of

the Overcharge.
AGREEMENT

NOW, THEREFORE, in consideration of the mutual promises and covenants
contained herein and in consideration of the execution of this Agreement, and for other
good and valuable consideration, the Parties agree as follows:

1. Settlement, The Parties have settled the Overcharge and have agreed:

(a) That in consideration for full and final settlement of all asserted and
potential claims, PBS&J agrees to pay Seminole County, and Seminole

County agrees to accept the sum of Two hundred fifty-three thousand



eight hundred ninety-two and 63/100 (US Dollars 253,892.63) (hereinafter
referred to as the “Settlement Payment™),

(b) That in further consideration of this Mutual Release and Settlement, any
and all of PBS&J’s billings to Seminole County for work performed after
July 1, 2006 on then open contracts shall use the audited overhead rate
reflected in the supplemental agreement to be signed by PBS&J and
Seminole County. The supplemental agreement shall amend the current

contract.

Release of All Claims and Covenant Not to Sue, The consideration for this

Agreement is set forth in Paragraph 1 of this Agreement and for such other
good and valuable consideration, the receipt and sufficiency of which is
hereby acknowledged.

(a) In consideration of this Agreement, PBS&J hereby releases and forever
discharges Seminole County and their successors, assigns, agents,
representatives and attorneys, and their subsidiaries, affiliates, officers,
directors, and employees from all claims, demands, actions, causes of
action, liabilities and obligations, known or unknown, whether or not or
not well founded in fact or in law, arising out of or in any way relating to,
or which could have been raised in the Overcharge. PBS&J agrees to
make payment by check or wire transfer, at Seminole County’s option
within ____ days of execution of this Agreement.

(b} In consideration of this Agreement Seminole County hereby releases and
forever discharges PBS&J and its heirs, successors, assigns, agents,
representatives, and attorneys, and is subsidiaries, affiliates and their
respective officers, directors, and employees from all claims, demands,
actions, causes of action, liabilities, and obligations, known or unknown,
whether or not well founded in fact or in laws, arising out of or in any way
related to or any way could have been raised in the Overcharge. Seminole
County specifically covenants not to sue or to take any action against

PBS&J for any and all claims released by this Agreement.



Disclaimer of Liability, The Parties expressly understand, agree and

acknowledge that each of the other Parties expressly deny that each is liable to
the other on any basis, and that this Agreement does not constitute either an
admission of liability by any of the parties with respect to any claims raised in
the Overcharge, or that could have been raised in the Overcharge.
Severability. In the event that any portion of this Agreement is found to be
unenforceable for any reason whatsoever, the unenforceable provision shall be
considered to be severable and the remainder of this Agreement shall continue
I full force and effect.

Modification. The terms of this Agreement may be altered or amended, in
whole or in part, ONLY upon the written consent of all Parties to this
Agreement. No oral agreement may modify any term of this Agreement.
Waiver. No waiver of any terms of this Agreement shall constitute a waiver
of any other terms, whether or not similar, nor shall any waiver be a
continuing waiver., No waiver shall be binding unless executed in writing by
the party making the waiver. Any party may waive any provision of this
Agreement intended for its benefit, but such waiver shall in no way excuse the
other party from the performance of any of its other obligations under this
Agreement,

Entire Agreement. This Agreement constitutes the sole and entire agreement

of the Parties, with respect to the subject matter hereof, and supersedes any
and all prior and contemporaneous agreements, promises, representations,
negotiations and understandings of the Parties whether oral or written. There
are no other agreements whatsoever between the Parties with respect to the
subject matter hereof, except as expressly stated herein.

Governing Law. This Agreement shall be governed by and construed in

accordance with the laws of the State of Florida.

Execution in Counterparts. This Agreement may be signed in original or by

facsimile in counterparts. Each counterpart shall be deemed an original and,



10.

11.

12.

taken together, the counterparts shall constitute one and the same Agreement
which shall be binding and effective.

Effective Date. This Agreement shall become effective immediately upon the

execution by all Parties hereto.

Binding Effect. All terms and provisions of this Agreement shall be binding

upon and inure to the benefit of and be enforceable by the employees, officers,
directors, partners, owners, affiliates, agents, successors, counsels or other
representatives of the Parties.

Headings. The headings throughout this Agreement are for convenience and
reference only and the words contained therein shall in no way be held to
explaining, modify, amplify, or aid in the interpretation, construction, or

meaning of this document.

The Parties have executed this Agreement by signing and dating as follows:

Seminole County

By:

Type or Print Name:
Title:

Date:
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